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Marco Parisi

THE RELIGIOUS DIMENSION OF THE
MIGRANT IN ITALY. RIGHTS AND
IDENTITIES IN THE MANAGEMENT OF
THE IMMIGRATION PHENOMENON"*

SuMMARY: 1. Introduction. — 2. Religious identity of the migrant and political
strategies between discrimination and social integration. — 3. Conclusions.

1. Introduction

In Italy, the issue of managing immigrants has been the
subject, for years now, of a constant debate involving schol-
ars and practitioners of various scientific, academic and pro-
fessional profiles. In fact, the complexity of the question —
in relation to its physiological political, legal and sociologi-
cal implications — lends itself to a broad and articulated dis-
cussion that involves not only scholars of immigration law, in
the strict sense, but also scholars of other juridical branch-
es which, both theoretically and practically, inevitably find
themselves at the center of the process of governing immigra-
tion.

In this respect, the importance of the religious factor in the
life paths of migrants is a topic that has only recently been the
subject of a specific analysis in the context of the reflections
relating to the human rights®. The cultural and religious her-

* Contributo sottoposto a valutazione.

! This was understood, above all, when the awareness emerged that «[...]
the thematic area of religion/law is the most effective strategic place from
which to face the complex problems raised by the coexistence of differences».
In this sense see M. Parisi, Multiculturalism, multireligiosity and relations
between the State and religious organizations, in Stato, Chiese e pluralismo
confessionale (www.statoechiese.it), n. 32, 2018, p. 4.
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itages that the migrant brings with him from the country of
origin risk suffering significant trauma, the extent of which
is aggravated by the entry into force of the (recent) immigra-
tion regulations, introduced in Italy starting from 2018. The
tendency to close borders, the fight against ‘unwanted’ immi-
gration, often and hurriedly qualified as ‘clandestine’, and the
growing inclination, on the part of the public institutions, to
consider and to manage migration processes from a prevail-
ing point of view based on the guarantee of the collective safe-
ty and on the management of the emergency, favors the on-
set of political and social tensions, that are constantly active?.
Tensions that negatively affect the asylum and reception pol-
icies and that also reverberate on the acceptance that the mi-
grant has of himself and of his own human dignity, prejudic-
ing, moreover, the effective consistency of the projects and of
the social ties that are established between the migrant him-
self and the host community?.

2 In this context, unfortunately, the Catholic Church has distinguished
itself by taking on an ambiguous role. In fact, the ecclesiastical institution,
while declaring itself completely opposed to the ghettoization of the immi-
grants, has repeatedly asked State authorities to provide serious answers to
the growing need for security of the citizens. This change in its initial atti-
tude of openness and tolerance manifested itself when the social integration
of the foreigners into the local territorial realities (started in the very early
90s, in the name of secularism and of the right to difference of the immigrants
wishing to work and live in Italy) has become difficult due to the materializa-
tion of specific identity requests. With few doubts, the Church has perceived
with annoyance the requests for externalization of their customs (wearing
the Islamic veil) and for the realization of their own family models (polyg-
amy) advanced by the Muslim faith groups, the requests for the concretiza-
tion of the educational models of the Koranic tradition (Islamic confession-
al schools) and the availability of places of worship and prayer (construction
of mosques). Thus, it is precisely the Catholic ecclesiastical hierarchies that
have ended up positively evaluating the growing attitude of public authori-
ties to manage the reality of immigration with a view to containing the im-
migration numbers and paying attention to the fears for the conservation of
the social peace. See M.C. FoLLIERO, Liberta religiosa e societa multiculturali:
la risposta italiana, in Stato, Chiese e pluralismo confessionale (www.statoe-
chiese.it), june 2008, p. 4.

3 This also contradicts the indications of the Constitutional Charter
which, while not having specifically foreseen the current immigration phe-
nomenon (which manifested itself in a really too rapid time compared to the
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The religious dimension of the migrant in Italy

Precisely this bond is projected at the center of the reflec-
tion which has as its object the identity of the migrant per-
son and, specifically, the religious identity, which, while not
exhausting the plurality of identities of the individual, rep-
resents one of the main subjective components of the way of
being of every person. It should not be forgotten that the per-
sonal spiritual dimension outlines — together with other fac-
tors — the belonging to a specific set of values and purposes,
that are necessary to face everyday life and to integrate one-
self through the creation of a network of actions and inter-
subjective relationships*. Unfortunately, the existing politi-
cal-institutional deficits in the implementation and enhance-
ment of the principle of solidarity are the cause and, at the
same time, the effect of the excluding public policies that, as
mentioned above, tend to classify migratory flows exclusive-
ly as a problem of security and public order®, and, only sub-

disastrous economic conditions in which Italy found itself in the post-war pe-
riod), does not offer any support for foreclosure policies towards the immi-
grants. The recognition of the inviolable human rights, carried out in Arti-
cle 2 of the Constitution, does not establish a guarantee principle valid only
for citizens, but sets out a value, which is applicable to all human relation-
ships regulated by our legislator and to be shared in the Italian society. The
specific provision of the rights of foreigners, in Article 10 of the Constitution-
al Charter, refers to international treaties without any limitation, especially
without making references to limits (which could be, for istance, the reciproc-
ity), precisely in accordance with the humanism of the Article 2. This is con-
firmed both by the right of asylum guaranteed to the foreigners coming from
non-democratic countries (Article 10, paragraph 2), and by the prohibition of
extradition of the foreigners for political crimes (Article 10, paragraph 3). See
V. Tozz, Il diritto civile di liberta religiosa e l'immigrazione, in Stato, Chiese e
pluralismo confessionale (www.statoechiese.it), march 2007, p. 13.

4 M. Ricca, Diritto e religione. Per una pistemica giuridica, Cedam, Pado-
va, 2002, pp. 66-67.

® This is due, as it is well known, to the current Islamic terrorist threats.
Faced with this danger and the growing demand for security, the State insti-
tutions are experiencing a feeling of profound disorientation. In fact, Islamist
terrorism is endowed with a widespread, powerful and — above all — unpre-
dictable charge of harm, often launched without scruple and with extreme de-
termination by anonymous attackers against civilians, who find themselves
completely unprepared for this type of action that are detrimental to collec-
tive security. These difficulties do not diminish, but rather increase, when
the attention is focused on the victims, whose characteristic is precisely that
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sequently, as a humanitarian question®, strictly connected to
the realization of the rights of freedom of the human person”.

of having nothing or almost nothing in common, other than being indiscrimi-
nately considered as ‘infidels’. See F. AriciNo, Lo Stato laico costituzionale di
diritto di fronte all’emergenza del terrorismo islamista, in Stato, Chiese e plu-
ralismo confessionale (www.statoechiese.it), n. 2, 2018, pp. 3-4.

6 Indeed, this was also due to the fact that, from the point of view of the
legal reaction to the phenomenon of immigration, a plethora of regulations
(now restrictive ones, now utopianly permissive ones) has been produced. A
disjointed set of rules that never is emerged from a mere emergency logic,
contrasting legality and solidarity. These two parameters, on the other hand,
would need one realistic synthesis, to be operated through a planning logic
of the migratory flows, which presupposes the ability /availability of the Eu-
ropean countries (which have now become pluricultural) to metabolize the
immigration. In short, security and integration should be pursued together
through a single policy tending to link the local identities with those of new
settlement, the needs of public order with those of social justice, the commu-
nity instances of peaceful coexistence with the individual ones, in order to
protect the dignity of each individual man. See F. Frent, Flussi migratori, re-
ligione e diritto nella polis euro-mediterranea, in Stato, Chiese e pluralismo
confessionale (www.statoechiese.it), n. 35, 2012, p. 6.

" In modern legal literature, the individual as such is recognized as a uni-
tary center for the imputation of fundamental and inalienable rights. This
ideal construction has the undoubted merit of placing the problem of the pro-
tection of human dignity at the center of the legal discourse. The limitations
of this construction, however, are equally obvious. The theme of the so called
‘tus migrandi’ offers us a privileged perspective to grasp the existing inequal-
ities. It is about inequalities, in fact, which, however, are accompanied by
more and more strongly differentiated legal statutes which are the outcome
of regimes of exclusion operating against the ‘non-citizen’. Taking outside its
own territory a mass of individuals who claim rights, the constitutional State
of law, which had promoted the protection of those rights, ends up reveal-
ing all the artificiality that lies behind the modern legal construction of the
‘foreigner’. In this regard, see R. Barrou, Il diritto penale dell'immigrazio-
ne. Strumento di tutela dei flussi immigratori o mezzo di esclusione e indebo-
limento dello straniero?, in Ius peregrinandi. Il fenomeno migratorio tra di-
ritti fondamentali, esercizio della sovranita e dinamiche di esclusione, edited
by M. MEccargru, P. Pavcagerti, C. Sotis, Eum Edizioni, Macerata, 2012, pp.
277-297.

314



The religious dimension of the migrant in Italy

2. Religious identity of the migrant and political strategies
between discrimination and social integration

The new declination of the reception system, the cuts in
services for migrants and the general downsizing of the pro-
tections reserved for them, following the approval of the most
recent rules on public security and immigration (launched, as
it has been said, in 2018 and only partially corrected in 2020),
represent the inversion of a political paradigm which, with
the implementation of the previous social integration system,
had promoted the spread of the hospitality throughout the na-
tional territory, thanks also to the involvement of the local au-
thorities, as well as of the third sector entities. Before the re-
form rules, there had been the creation of a system capable of
fully exploiting the integrative potential of the individual ter-
ritories and of the entire civil community, contributing to the
overcoming of some purely paternalistic welfare approaches,
which had constituted the prerequisite for the subsequent so-
cial abandonment of the migrant considered as such.

The strength of the previous approach in question is to be
found in an overall taking charge of the migrant who, in addi-
tion to favoring his social and community integration, attrib-
uted to the local authority the responsibility of pursuing the
public policies implementing the principles set out in Articles
2 and 3 of the Constitution and, in particular, the recognition
of the inviolable human rights, the fulfillment of the duties of
political, economic and social solidarity, as well as the remov-
al of the obstacles that prevent the full development of the hu-
man person. Instead, by accentuating the pre-existing rigid-
ities, starting from the adoption of Law Decrees n. 113 of 4
October 2018 and n. 53 of 14 June 20198, the current organi-

8 Under the first regulatory provision, the so-called ‘humanitarian pro-
tection’ — that is the type of protection (for many years granted in Italy to a
large number of migrants) recognized to those who, although not in condi-
tions such as to obtain the refugee status or the subsidiary protection, were
in serious personal situations (due to famine, natural disasters, violence,
misery, hunger, political instability, lack of respect for fundamental human
rights) — has come to disappear from our legal system. The residence permit
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zation of the reception system in Italy has come to be charac-
terized by an excessive fragmentation inspired by the afore-
mentioned security and emergency logic, which has charac-
terized all the many measures implemented on the political
(and managerial) level of the immigration.

By examining the contemporary legislation, two elements
(that are characterizing the political-governmental guidelines
in the field of the reception management) emerge clearly and
unambiguously: firstly, the desire to rationalize and to con-
tain the economic resources used for the integrated reception
policies and the related social inclusion paths; secondly, the
exclusion from the integration and social inclusion projects
of those who have not obtained the international protection
status. Despite the aforementioned regulatory corrections of
the most critical aspects relating to the condition of asylum
seekers and holders of humanitarian protection, which took
place by means of Law Decree n. 130 of 21 October 2020°, it

for humanitarian reasons (subject to a discretionary evaluation, based on the
examination of the personal history of each applicant) was thus replaced by
a mandatory type of special cases of complementary protection. The Law De-
cree n. 113 of 2018 maintained the granting of the residence permit, already
subject to regulatory provisions, to some categories of foreign subjects and
added three new hypotheses of special permits: for those who were in partic-
ularly serious health conditions; for situations of ‘contingent and exception-
al calamity’, which prevented the foreigner from returning and staying in the
country of origin; for the immigrants who have carried out ‘acts of particular
civil value’ (Article 1, paragraph 1, Law Decree n. 113/2018).

In addition to this, in the aforementioned Law Decree, there was space
for a restriction and a worsening of the reception system, with the reform of
the previous protection system for asylum seekers and refugees, managed by
the local authorities (SPRAR), replaced by the so called SIPROIMI (Protec-
tion system for holders of international protection and for unaccompanied for-
eigner minors), to which only specific categories of subjects could access. In
both the law provisions, the issue of immigration was treated from an emer-
gency perspective, reproducing and expanding the stereotypes of the danger
of foreigners, considered a threat to public order. This is demonstrated by the
rules about the registration in the civil registry, the revocation of the interna-
tional protection, the acquisition of citizenship, the use of the right to take le-
gal action and the right of defense.

® The most significant changes concern the restoration of a system of
guarantees that the 2018 and 2019 Law Decrees had suspended or decreased.
In particular, the substantial reintroduction of the humanitarian protection
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has gone from a widespread and in stages reception system to
a centralized and by status one, within which the qualitative
differentiation of the provided services depends on the legal
status possessed by the migrants.

The current legislation presents strong critical profiles in
order to guarantee the fundamental freedoms of the migrants
who are guests in the various reception centers. Criticalities
that find a particularly indicative test of the personal condi-
tion of the migrants in the verification of the effective protec-
tion of freedom of worship and religion. This is a problem that
relates to the implementation of spiritual assistance activi-
ties in the separate communities, or all those actions aimed
at satisfying the religious needs of subjects who find them-
selves, temporarily or permanently, inserted within mandato-
ry structures. Activities based on the axiological core found in
the Article 19 of the Constitution, in conjunction with the Ar-

is worthy of emphasis. As indicated, the Law Decree n. 113 of 2018 had re-
placed the references to humanitarian protection with an enumeration aimed
at typing and, at the same time, circumscribing the remaining hypotheses of
permits, previously attributable to the humanitarian protection understood
in a broad sense. The Law Decree n. 130 of 2020 did not directly restore the
permit for humanitarian reasons and it has kept the wording ‘special protec-
tion’, expanding, however, the cases in which the permit for special protection
can be issued. This special protection — as a residual category compared to the
other two forms of protection (refugee status and subsidiary protection) — pro-
vides that those who risk suffering torture or inhuman or degrading treat-
ment in their country of origin cannot be expelled or rejected (prohibition of
refoulement), but instead they deserve to be protected. Furthermore, a simi-
lar protection is provided for those who, with the removal from the national
territory, would see the right to respect for their private and family life be-
ing violated. Instead, it is necessary to take into account the family ties of the
concerned person, his effective social integration, the duration of the stay, as
well as the links with the country of origin, which may have been interrupted.

In any case, it must be said that the measures that have been adopted
with the Law Decree n. 130 of 2020 are certainly not revolutionary in their
scope, but the Government has limited itself to adopt some provisions aimed
at making the current legislation more in tune with the Constitutional Char-
ter, with the international Treaties and with the jurisprudence of the Euro-
pean Court of Human Rights. See. M.A. SimoNELLI, La dialettica tra inclusio-
ne ed esclusione. Profili socio-culturali, criminologici e giuridici dellimmigra-
zione, in Le migrazioni e l'integrazione giuridica degli stranieri, edited by H.
Carorr Casavora, Giappichelli, Torino, 2021, pp. 111-113.
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ticles 2 and 3, second paragraph, affirming the inviolable hu-
man rights (as well as the mandatory duties of political, eco-
nomic and social solidarity) and the principle of equality as a
perfect subjective right!°.

Nonetheless, the significance of the numbers relating to
the growing expansion of the immigration phenomenon has
forced a rethinking both of the scope of application of spiritual
assistance in the (new) segregating communities and of the
concrete ways of providing religious services themselves. In

10 Tt can well be said that it is through the combination of these constitu-
tional principles that a valuable connection is made between the fundamen-
tal principles of the republican Constitution (democratic-pluralist, personal-
ist, worker and solidarist ones), aimed at allowing the achievement of the ob-
jectives of personal fulfillment and social promotion of the members of our
society. If the principle of formal equality is based on the need to ensure, in
the abstract, an equal legal-normative treatment, the principle of substantial
equality responds, for the most part, to the different logic of liberation from
need, as a prerequisite for the full and concrete development of the person
and for the removal of those conditions of disadvantage that prevent each the
full enjoyment of the rights of liberty and participation in the political life.
Solidarity and equality tend towards the realization of the human person,
which remains the fundamental strategic objective that can only be achieved
in a democratic-pluralistic context. In it, the central element is given by the
respect for the human dignity, which presupposes the protection of all the in-
dividual and collective freedoms. Such objectives can only be pursued and
achieved within the framework of the constitutional democracy, that is able
to hold together freedom and equality.

The complex web of the constitutional architecture, the axiological signif-
icance of the constitutional provisions on the personalist principle and on the
inviolability of rights, as well as their combined interpretation, make it diffi-
cult to imagine that the design of ecclesiastical politic should not also refer to
the satisfaction of the elementary needs of those which, on a regular or irreg-
ular basis, arrive on our territory. Hence the proposal of a ‘constitutionalism
of needs’ which alludes to the need to take care of the concrete conditions of
existence, based on the inviolable dignity of each and every one. In this per-
spective, the mandatory protection of the dignity of the human person cannot
and must not know borders. Moreover, the same principle of equality, in the-
ory, excludes any discrimination between the position of the citizen and that
of the foreigner as regards the enjoyment of the fundamental rights and free-
doms, fully justifying the existence of a close connection between the Articles
19, 2 and 3 of the Constitutional Charter. See G. Fontana, Dis-eguaglianza e
promozione sociale: bisogno e merito (diverse letture del principio di eguaglian-
za nel sistema costituzionale), in La dis-eguaglianza nello Stato costituziona-
le, edited by M. DeLLA MorTE, Editoriale Scientifica, Napoli, 2016, pp. 22-43.
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this sense, in addition to guarantee the effective implemen-
tation of the right to religious freedom of the migrants, it was
also necessary to implement the more general constitutional
project for the realization of human rights, with the provision
of specific rules aimed at making it even more effective!l. Also
the regulatory and administrative provisions that are aimed
at respecting the principles and eating habits of the foreign-
ers in reception should be considered in this perspective, inso-
far as they have tried to satisfy as much as possible the con-
straints constituted by the dietary rules dictated by the dif-
ferent religious choices or from particular health conditions
of the guests'?.

Both the general rules on spiritual assistance and the ad-
ministrative provisions on dietary requirements are indica-
tive of the willingness to follow UNHCR guidelines on appli-
cable criteria and standards to the detention of asylum seek-
ers, which expressly provide, as a minimum condition of de-
tention, to respect for the right to practice one’s religion'®. On

11 A first regulatory reference is contained in the Decree of the President
of the Republic n. 394 of 31 August 1999, which, in Art. 21, established the
procedures for detention in reception centers, providing, in particular, that
the said modalities «[...] must guarantee, in compliance with the regular de-
velopment of life in common, freedom of conversation within the center and
with visitors from outside, in particular with the defender who assists the for-
eigner, and with the ministers of worship, [...] and the fundamental rights of
the person, without prejudice to the absolute prohibition for foreigners of get
away from the center». In the same law, then, it was stated that in the re-
ception centers, in addition to the services that are necessary for the main-
tenance and the assistance of detained and hosted foreigners, the socializa-
tion interventions and the freedom of worship are insured, within the limits
set by the Constitution (Art. 21, second paragraph). Finally, it was ensured
that, among others, «[...] the cohabiting family members and the defender of
detained or hosted persons, the ministers of worship [...], the members of en-
tities, associations of the voluntary work and of social solidarity cooperatives
[...] can access the centers [...]» (Art. 21, seventh paragraph).

12 A. Fucciiro, F. Sorvitro, L. Decivo, Diritto e religioni nelle scelte ali-
mentari, in Stato, Chiese e pluralismo confessionale (www.statoechiese.it), n.
18, 2016, pp. 6-7.

13 Guidelines on the applicable criteria and standards relating to the de-
tention of asylum seekers and on alternative measures to detention, as set out
in the Statute of the Office of the United Nations High Commissioner for Ref-
ugees, linked to Article 35 of the 1951 Convention relating to Status of Refu-
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a theoretical level, therefore, despite the recurring political ri-
gidities, there is a a whole regulatory network that would be
preparatory to the implementation of operational actions that
are really capable of enhancing the specific identity of the var-
ious human people. A safeguard work that is essential to en-
sure the effective protection of the human and personal digni-
ty of the person in his difficult migratory path, provided that
the political will can go in the direction of a full implementa-
tion of the international and internal constitutional law.

3. Conclusions

On the basis of what has been said so far, it is clear that
the integrated reception system has undergone a considerable
downsizing, with negative repercussions on the dignity of the
migrants, in favour of whom, paradoxically, some attempts
have been made to guarantee and to facilitate the practice of
their own worship in a suppressive context of all other free-
doms, starting with those of circulation and judicial defense'“.
The collective security, understood as a pre-eminent public in-

gees and Article II of the relevant 1967 Protocol. On the basis of these acts of
the United Nations, at the level of the European Union, the European Asy-
lum Support Office (EASO) was able, in September 2016, to propose some op-
erational indications for what concerns the protection of the religious factor,
and, in particular: a) that in guaranteeing the assignment of accommodation
to the applicant, specific and objective factors related to the applicant’s indi-
vidual situation are taken into account, including the applicant’s cultural,
linguistic and religious affiliation; b) that in ensuring that applicants have
adequate space available for recreational and group activities, in collective
accommodation, the gender, the age and the cultural and religious needs of
the applicants should be taken into account; c) that in ensuring the access to
a sufficient and adequate feeding, the food preferences of ‘specific groups’ (an
expression that is also referable to groups with a specific religious identity)
are taken into account.

1 See N. Coraiannt, L’Europa e i migranti. Per una dignitosa liberta (non
solo religiosa), in Stato, Chiese e pluralismo confessionale (www.statoechiese.
it), n. 40, 2017, p. 17, who deems it legally contradictory and morally disre-
spectful that the migrants, if observant Muslims, are guaranteed the free pro-
fession of religious faith in the reception centers, even if they are then (erro-
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terest, cannot become a single parameter for the reconsider-
ation (from a political and legal point of view) of the human
rights and freedoms, as the Court of Cassation also clarified®.

It should be noted that in the systematic renovation of the
reception system, achieved through the most recent legislative
innovations, there is a contextual redefinition of the rights for
the migrants who, even once the phase of their identification
and first assistance, after disembarkation or arriving at the
border, mostly find themselves having to deal with procedur-
al and administrative steps whose conclusion, prolonged over
time, anthropologically translates the migrants themselves
from ‘persons’ to ‘subjects awaiting rights’. The entire hospi-
tality chain has taken on a connotation that is less and less re-
spectful of the human dignity and more and more marked by
a dimension, as highlighted above, which has made the safe-
ty as the pre-eminent (if not the only) value to be preserved.
As evidence of this, it can be observed how also the terminol-
ogy used for the definition of the procedural steps in the cir-
cuits of the migrants detention is evocative of a police-based
political approach, as in the case of the hotspots, conceived at
the regulatory level of the European Union in 2015 and then
incorporated into the Italian legislation. Within them, the hu-
manitarian reason is, at least mainly, managed in terms of
police enforcement, connoting the condition of permanence of
the migrants as a real confinement!'®.

In general, there are some programmatic and conceptual
contradictions that have transformed the combination of hos-
pitality and integration into a real mirage destined to a few

neously and hastily) considered affiliated with terrorist groups, precisely by
virtue of being followers of the Islamic religion.

15 This is the ordinance n. 19393 of 9 September 2009, with which the
United Civil Sections of the Court of Cassation highlighted how fundamental
human rights cannot be subject to evaluation with any other public interest,
including that of the security of the State, to the point that no margin of dis-
cretion lies with the public administrations that must evaluate the applica-
tion for asylum by a foreign citizen.

16°S. MonTESANO, La tutela della liberta religiosa del migrante nel sistema
di accoglienza in Italia. Un’introduzione al tema, in Stato, Chiese e plurali-
smo confessionale (www.statoechiese.it), n. 32, 2019, p. 115.
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‘chosen’ ones. The restriction of the beneficiary migrant audi-
ence of the integrated reception and the remaining legislative
measures that have been introduced seem to be in sharp con-
trast to some important documents that have been approved
at government level, aimed at affirming basic principles in
matters of immigration policy. The reference goes to both the
‘Charter of values, citizenship and integration’” and the ‘Plan
for integration into security: Identity and Encounter’'®, which
represent, in an emblematic way, the paradigmatic outcomes
that have been largely disregarded in the recent years of po-
litical management of the migratory phenomenon in Italy*®.
In the first case, the ‘Charter’ is an interesting post-consti-
tutional code of principles and values of the structure of the
peaceful social coexistence, in which we can find the concept
according to which every person, present on the Italian terri-
tory, is entitled to benefit from the fundamental rights, with-
out distinction of sex, ethnicity, religion, social conditions. We
are faced with an important recognition of principles that is
set at the same time as the obligation, on everyone’s part, to
respect the values on which civil society and law in Italy are
founded. Further, this document adds that the freedom rights
and the social rights, that the Italian legal system has ma-

17 This document, of mere political and programmatic value, was adopt-
ed in 2007 to summarize and to make explicit the fundamental principles of
the legal system that regulate collective life, both of citizens and immigrants,
trying to focus on the main problems related to the issue of integration. The
‘Charter’, drawn up according to the principles of the Italian Constitution and
the main European and international Charters of human rights, focused, in
particular, on the problems of coexistence among the diversities that the mul-
ticulturalism has posed to the Western societies.

18 With this document, approved in 2010, the intention was to summarize
the Government strategy on integration policies for immigrants, combining
hospitality and security. The ‘Plan’, in the light of the ‘White Paper on the fu-
ture of the social model’, promoted by the Italian Government in 2009, identi-
fied the main lines of action and the tools to be adopted in order to promote an
effective integration path, in compliance with the prerogatives and the com-
petences of the various involved institutional actors, as well as of the envis-
aged legislative procedures.

19 M. Parist, Immigrazione, pluralismo culturale e liberta religiosa. 11 test
dell’Islam italiano, in Quaderni di diritto e politica ecclesiastica, n. 2, 2018,
pp. 532-540.
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tured over time, must be extended to all the immigrants, re-
affirms the secular conformation of the State, based on the
recognition of the full individual and collective religious free-
dom, and clarifies that the same religious freedom must be
recognized to every person, citizen or foreigner, and to all the
spiritual communities.

Also in the ‘Plan for integration into security: Identity and
Encounter’ there are statements and objectives of a certain
importance, in the belief that the educational policies and the
continuous comparison between the different social, ethnic or
religious categories constitute the fundamental tools for the
realization of an Italian integration model. An approach that
tends to make the construction of the social dialogue founded
on the relational experiences of each individual, that is an au-
thentic encounter based on mutual knowledge and respect, re-
ciprocated with the natural curiosity for each other’s culture
and tradition. For this reason, the political measures must of-
fer a regulatory and preventive framework that favors the in-
teraction between all the individuals and the integration of
the immigrants into the host social reality, starting from con-
crete interventions that support the learning of the Italian
language and of the constitutional values on which the coex-
istence in the civil community is based.

Having said that, we wonder how it is possible to achieve
the aforementioned conditions, considering the current regu-
latory and organizational features of the reception system. It
does not seem doubtful, in fact, that the approved measures
(instead of favoring the integration and placing the State at
the service of the immigrants in their being as human per-
sons), if anything, are contributing to subject the immigrants
to some administrative procedures that are mortifying their
attempts to assert identity and their potential for social inte-
gration?. The security needs are, to a fairly significant extent,

20 In this sense, the few regulatory provisions (mostly affirmed in regu-
lations, secondary acts and guidelines of the Public Administration) regard-
ing the protection of religious identities appear to be ineffective and probably
destined to suffer the prevalence of other values, first of all that of safety. It is
sufficient to think about the provision that is foreseen in the Ministerial De-
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compressing the right for the foreigner to exercise his freedom
of worship, subordinating the religious assistance to a series
of authorizing procedures that end up prejudicing the (possi-
ble) need to receive a spiritual support?'.

cree n. 12700 of 20 October 2014, which, in regulating the entry into the re-
ception centers by persons not included in the employed staff, including the
ministers of worship, makes the access as subject to a specific request for au-
thorization to be sent to the Prefecture. The latter, once acquired the autho-
rization of the competent Police Headquarters, must promptly send these re-
quests to the competent offices of the ‘Department for Civil Liberties and Im-
migration’ for the prior opinion that, if favorable, allows the Prefecture itself
to authorize entry to the applicants, communicating the names to the man-
aging body. The extremely complex procedure is burdened, then, by the fact
that: the request for authorization to access the centers by the subjects listed
in the provision must be forwarded in advance of the requested access date (in
order to allow the Prefecture to obtain the release of the permit); the proce-
dure described, to be repeated every time the access to the center is required,
can be avoided only for the journalists and the photo-cameramen, for which
the Prefecture can issue a single authorization that is valid for the duration
of the cooperation. It seems at least surprising that while for the journalists
and the camera operators, the Prefecture may, at its discretion, issue a single
authorization and therefore allow free and continuous access during the time
of the collaboration, for the other categories of subjects, including the minis-
ters of worship, this possibility is not foreseen.

2t Even the de facto detentions — that is, not covered by the law and,
therefore, removed from any judicial control — which are carried out in the re-
ception centers contribute to further exacerbate the difficulties in benefiting
from spiritual assistance by the migrants. These are critical issues that have
been denounced for some time by the legal doctrine and by the various com-
missions that over the years have carried out investigative visits to places of
confinement for migrants and asylum seekers, but, up to now, not dealt sat-
isfactorily by the legislator and the judiciary. Moreover, the emergency ap-
proach that characterizes the Italian immigration policies often creates the
favorable ground for the grafting of completely arbitrary situations or de fac-
to detention. It seems appropriate to reiterate that the European directives
on reception, as well as the new Dublin Regulation (in line, moreover, with
the ECHR and with the general international law) require that the depriva-
tion of liberty must be subject to precise procedural guarantees, such as the
adoption of a reasoned act, the validation by the judge, the possibility of pre-
senting an appeal before a judicial authority. It is a question, as it has already
been pointed out, of principles contemplated by the Constitutional Charter
in Art. 13, paragraph II, but which are often completely disregarded in prac-
tice. See A. DEL GUERcIO, La detenzione amministrativa dei richiedenti asilo
nel diritto dell’UE e in quello italiano, in Il diritto di asilo in Europa, edited
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It should also be added that the highlighted complications
must be contextualized with two other factors that are imped-
ing the exercise of the freedom of worship. First of all, obvi-
ously, the reduced freedom of movement (which varies accord-
ing to the different types of reception), such as not to allow mi-
grants to be able to reach the places of worship. Secondly, the
problems encountered in the reception centers and highlight-
ed by the ‘National Guarantor for the rights of persons that
are detained or deprived of personal freedom’ appear quite
significant. In fact, in the ‘Report on visits to identification
and expulsion centers and hotspots in Italy’, referring to the
first year of activity (2016/2017), among the major criticali-
ties detected in the management of the centers that have been
subject to evaluation of the report, those that are referable to
the exercise of the cultural and religious activities of the mi-
grants are particularly acute. The ‘Report’ highlighted a sig-
nificant lack of common activities, meeting spaces and places
of worship, with the consequent inhibition of the concrete pos-
sibility of making use of the collaboration of external subjects
for the realization of spiritual and integrative activities (for
example, cultural and recreational ones). Consequently, in
the same document, the ‘Guarantor’ recommended the Minis-
try of the Interior to set up and equip, as a matter of urgency,
suitable spaces for recreational activities and dedicated areas
to prayer, suggesting the implementation of a stringent mon-
itoring of the concrete implementation of the aforementioned
activities by the managing bodies.

This critical situation, that is attributable to a tendency
towards a formalistic and rigid management of the adminis-
tration of the fundamental rights in the Italian context??, ap-

by G. Cararpi, A. DEL Gugrcio, A. Licuort, I’Orientale University Press, Na-
poli, 2014, p. 88.

2 Tt is worth remembering that, rejecting any formalistic approach, it
must be considered that the effectiveness of the fundamental rights cannot
be separated from a dynamic exercise of the administrative function, from the
preparation of a complete and efficient organizational structure and from a
suitable provision of services. In guaranteeing the effectiveness, the admin-
istration is called upon to carry out a delicate balancing activity which is the
normal (and constitutional) condition of emergence of the rights. In the ex-
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pears to be detrimental to the freedoms of the human per-
son, with particular reference to the freedom of worship. The
downsizing of the integrated project dimension, on which the
reception system was based before the aforementioned legis-
lative reform interventions, has meant that the fundamental
rights have been split up and made effective only for a small
number of migrants. That is to say, for the benefit of limited
units of people, to whom the reception projects have been able
to reserve some initiatives, aimed at the emergence of their
identity, enhancing their personal attitudes and specific ethi-
cal, religious and cultural characteristics.

The democracy, as a space of hospitality and coexistence
that is capable of promoting the individual rights and the so-
cial unity at the same time, has to deal with its own inhospi-
table drift, fomented by the phenomena (that is, currently,
in a significant expansion) of populism and identity national-
ism??, This situation, in addition to prejudice the right to the
existence of the migrant in his religious dimension, makes ev-
ident a systemic precariousness of the articulated regulations
affirming fundamental rights and freedoms, whose dramat-

ercise of this activity, it must be guided by the beacon of individual freedom,
considering the human person as part of the community in which he lives
and in which the principles of solidarity and equality find a proper space. In
this perspective, the administration must abandon the role of public pow-
er, as it is traditionally understood (and, above all, conceived in a formalistic
sense), in order to fully assume that promotional task that the Italian Con-
stitution imposes on all the public authorities. That is, the task of enhancing
the human person and protecting his fundamental rights as a product of the
human and juridical civilization which distinguishes the contemporary con-
stitutionalism. See A. RoMEO, Amministrazione pubblica e diritti fondamen-
tali, in Stato, Chiese e pluralismo confessionale (www.statoechiese.it), n. 19,
2019, pp. 56-57.

23 In populist rhetoric, the religious identity, reduced to culture, lends it-
self to be presented as the foundation not only of the national community, but
also of the more general Western civilization, as Christian one. Obviously,
giving importance to the ideal of ‘belonging without believing’. In this case,
the ‘we’ and ‘them’ is functional to the affirmation that only the Western cul-
ture (as Christian, even if secularized) has cultural dignity and therefore is
universal, while the others are not cultures but subcultures. See N. CoLATAN-
N1, Populismo, religioni, diritto, in Stato, Chiese e pluralismo confessionale
(www.statoechiese.it), n. 34, 2019, p. 108.
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ic and systematic violation reveals, paradoxically, their ne-
cessity. The very future of the democratic systems (of the Eu-
ropean one, in general, and of the Italian one, in particular)
can only pass through the network of the fundamental human
rights, on which to build an institutional political structure
(that is, of government of the public space) that may be able to
define the right tension between unity and plurality. At this
juncture, the actual operating tenor of the religious freedom
must also be measured using the degree of satisfaction of the
migrant’s personal identity (considered as a whole)?t. Thus, it
has become crucial to understand how the current physiogno-
my of welcoming the migrants in our country probably repre-
sents the cross-section of the general state of health of the re-
ligious freedom, that still struggles to evolve in a personalis-
tic and social sense?.

What should be understood is the existence of a very
strong link between the plural identities of the single individ-
uals, who are protagonists of the complex world of migration,

24 An evaluation in which the new role assumed by the religious faiths in
the public space also has its importance. This is because, in many cases, the
collective religious experience arises, on the one hand, as a factor that marks
the personal identity of the subject and affects his inner growth and his pro-
jection and integration into the social sphere. On the other hand, it stands as
a driving force and vital element of the civil society itself, as it is capable of
significantly characterizing the political dynamics and institutions of many
contemporary State systems. See P. LiLro, Rilevanza pubblica delle comuni-
ta religiose nella dimensione giuridica europea, in Stato, Chiese e pluralismo
confessionale (www.statoechiese.it), n. 28, 2018, p. 4.

2 This is demonstrated by the fact that the immigrants, especially those
settled in our country (such as, for example, those of the ‘second generation’),
highlight how, alongside the duty of loyalty towards the State, there is also a
corresponding duty of loyalty of the public institutions towards all the affili-
ates. The reference made is to the second paragraph of art. 3 of the Constitu-
tion, according to which, as it is well known, the civil institutions are required
to allow the full development of the human person and the effective participa-
tion of all the workers in the political, economic and social organization of the
country. The immigrants refer to this constitutional norm in order to claim
equal opportunities to access rights and freedoms, arguing (rightly) that, if
these freedoms were denied, a real betrayal of the fundamental assumptions
of the modern liberal democracies would be determined. See R. MazzoLra, Cit-
tadini e fedeli. Il problema della doppia fedelta. Una questione sempre aperta,
in Mondi Migranti, n. 1, 2015, pp. 180-181.
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their religious faith and the tasks of the Republic to guaran-
tee them not only the inviolable human rights and the reli-
gious freedom, in particular, but, at the same time, to imple-
ment the mandatory duties of political and social solidarity
(pursuant, as said before, to Article 2 of the Constitution). Du-
ties that find in the realization of the conditions of exercise of
the democratic freedoms (prevented in most of the countries
of origin of the immigrants) the prerequisite for a dignified co-
existence between different people in the liberal, secular and
pluralist framework of the Italian State?®.

26 The structural social metamorphosis, more and more declined in a plu-
ral sense, allows us to glimpse in the mediation (operated by law) and in the
acceptance of the different as the main road for a just order in the way of liv-
ing together. The pluralism of values implies a flexible use of the normative
instrument, so that the law — while respecting the constitutional framework
of fundamental principles — can demonstrate adaptability to the inhomoge-
neous reality that surrounds it. In this sense, the adoption of an ‘inclusive’
model of security could favor the solution of the problem of maintaining the
necessary balance between diversity and unity. With a prudent and moderate
coexistence between civil and religious rules, the result of a satisfactory polit-
ical security and of an optimal level of realization of public order (both mate-
rial and ideal one) could be achieved. See R. Mazzovra, La convivenza delle reg-
ole, Giuffré, Milano, 2005, pp. 36-39.
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Abstract

Marco Parisi, The religious dimension of the migrant in Italy.
Rights and identities in the management of the immigration phe-
nomenon

The phenomenon of immigration to Italy of people from Mediterra-
nean countries and Eastern Europe has been accompanied, in recent
years, by an uncertain institutional response in its fluctuation between
suspicion and openness. Especially following the emergence of Islamic
terrorism, the more conservative political forces have fomented the feel-
ing of fear towards the foreigner immigrants, asking for the establish-
ment of physical and legal barriers, in a vain attempt to limit or prevent
the migration movements, instead to enhance the resulting advantages
in terms of both peace and security between peoples and opportunities
and economic convenience for the country. In this context, however, it is
undisputed that the fundamental rights of the person must be recognized
for the immigrants, in any of the various hypothetical and legally rele-
vant cases, and it is equally undisputed that the right to religious free-
dom falls within the category of these rights. A recognition which, how-
ever, especially in the phases of the first reception of the immigrants, is
hard to be fulfilled in satisfactory ways, taking into account legal, admin-
istrative and bureaucratic resistances.

Key words: immigration, fundamental rights, religious freedom.

Marco Parisi, La dimensione religiosa del migrante in Italia. Di-
ritti e identita nella gestione del fenomeno immigratorio

Il fenomeno dell'immigrazione verso I'Italia di persone provenienti
dai Paesi del mediterraneo e dall’Est europeo si &€ accompagnato, negli ul-
timi anni, ad una risposta istituzionale incerta nel suo altalenarsi tra so-
spetto ed apertura. Soprattutto in seguito al manifestarsi del terrorismo
di matrice islamica, le forze politiche piu conservatrici hanno fomentato
il sentimento di paura nei confronti degli stranieri immigrati, chieden-
do la fissazione di barriere fisiche e legali, nel vano tentativo di limita-
re o impedire 1 movimenti immigratori, invece di valorizzarne i vantaggi
che ne discendono in termini sia di pace e sicurezza tra i popoli che di op-
portunita e convenienza economica per il Paese. In questo quadro, pero,
é pacifico che all'immigrato, in qualunque delle varie fattispecie ipotiz-
zabili e giuridicamente rilevanti venga a trovarsi, debbano essere rico-
nosciuti i diritti fondamentali della persona, ed ¢ altrettanto pacifico che
nel novero di questi diritti rientri il diritto di liberta religiosa. Un rico-
noscimento che, tuttavia, soprattutto nelle fasi della prima accoglienza
degli immigrati, stenta ad essere inverato in forme soddisfacenti, scon-
tando resistenze giuridiche di principio, amministrative e burocratiche.

Parole chiave: immigrazione, diritti fondamentali, liberta religiosa.

329



Archivio giuridico Filippo Serafini

NOTE SUI COLLABORATORI DEL FASCICOLO 2 2022

Antonio Banri, Professore ordinario di Diritto romano e diritti dell’an-
tichita, Universita degli Studi di Bergamo

Marco Parisi, Professore ordinario di Diritto canonico e diritto eccle-
siastico, Universita degli Studi del Molise

Laura GutitrrEZ MassoN, Profesora titular de Derecho romano, Uni-
versidad Complutense de Madrid

Enrico ScianpreLLO, Professore associato di Diritto romano e diritti
dell’antichita, Universita di Torino

Claudio GENTILE, Dottore in Diritto canonico, Pontificia Universita
Urbaniana

Darjn A.N. Cosra, Dottore di ricerca in Economia, Societa, Diritto,
Universita degli Studi di Urbino “Carlo Bo”

Luigi Prosia, Dottorando di ricerca in Informatica giuridica, Univer-
sita degli Studi di Roma “Tor Vergata”

Nico Tonti, Dottorando di ricerca in Diritto canonico e Diritto ecclesi-
astico, Alma Mater Studiorum Universita di Bologna

Teodoro LANGELLOTTI, Cultore della materia in Storia del diritto medi-
evale e moderno, Alma Mater Studiorum Universita di Bologna



Archivio giuridico Filippo Serafini

INDICE DEL FASCICOLO 2 2022

Miscellanea

Antonio Banfi, A proposito della diatriba su accusatio, inquisitio
e mondo antico: brevi riflessioni sul metodo .........ccocvviieiiiiveiieeennn. 281

Marco Parisi, The religious dimension of the migrant in Italy.
Rights and identities in the management of the immigration
PRENOMENON . .uuiviiiiiiiiiiiiiiieeeeeee e e e e e 311

Enrico Sciandrello, ‘Ab utraque parte directa est’.
Riflessioni sull’esercizio dell’actio pro socio in eta giustinianea ...331

Claudio Gentile, 11 progetto di riorganizzazione delle diocesi
italiane del card. De Lai .....cccccooovviiiiiiiiiiiiiiieie e 355

Darjn A.N. Costa, Dalla lex Barbarius alla 1. 241/1990.

Prospettive storico-comparatistiche sull’attivita del funzionario

di fatto. II. Le teorie sulla validita degli atti. Sviluppi e richiami
negli ordinamenti MOAETrNI..........cccovvuiiieeeeriiiiiereeeiiieeeeeeeireeeeeenes 407

Nico Tonti, Much Ado About Nothing:
I'immunita giurisdizionale della Santa Sede al vaglio della
Corte europea dei diritti dell’'uomo .........eeveveeeeeieiiiiiiiiinieiiiiiicinnnns 439

Teodoro Langellotti, Note intorno al sindacato degli ufficiali di

giustizia nel Regno di Napoli. Il fallimentare restyling nella
trattatistica di Eta Moderna .........ccccooevvviiiiiiniiiiiiieiiiieee e 497

RECOISIONI ... 535



Archivio giuridico Filippo Serafini online

Appendice semestrale open access
(www.archiviogiuridiconline.it)

INDICE DEL FASCICOLO 1 2022

Geraldina Boni, Il contributo di Joaquin Llobell riguardo al
giudizio penale nella Chiesa.........cccovviiiviiiiiiiiieiniceeie e

Alberto Fabbri, Note sul profilo giuridico delle congregazioni
religiose in Italia e titolarita del possesso dei beni tra Otto
e Novecento. La situazione a Pesaro..........ccocceeeeviiieniiiiinieeeneeenns

Petar Popovié, Il ruolo della giustizia nella strutturazione
del concetto di diritto in Bobbio, Ferrajoli, Zagrebelsky e
(d’altra parte) Cotta .....ccccevviiiiiiiieiiiiee e e

Giancarlo Caporali, I diritti sociali nel pensiero rivoluzionario
francese. Lavoro ed assistenza come diritti individuali.................

Emanuele Tuccari, Note ministeriali e notazioni critiche sulla
disciplina ‘democratica’ delle associazioni del Terzo settore.........

Angelina Cirillo, Giurisdizionalismo a Napoli tra ’600 e *700:
itinerari StOrIOZrafiCi.......ccvveiiieiiiiiiiee e e e eeritee e et e e

Elena Pezzato, La questura di Costantino.............cceeevveeieevnnnenennn.

Alessandro Agri, La riparazione dei danni di guerra in Italia:
dibattito dottrinale e provvedimenti legislativi tra la fine
dell’Ottocento e la prima guerra mondiale...........ccceeveeeviiieeieennnnn.

Enrico Giarnieri, Il decreto di esecutivita della Segnatura
Apostolica tra la ‘doppia conforme’ e la riforma del processo
matrimoniale CANONICO. .....cuiuiiiriieeriiie ettt

Francesco Passaseo, Beni comuni e accesso a pagamento
alle chiese. Il progetto ‘LeccEcclesiae - alla scoperta del
Barocco’ dell’arcidiocesi di LeCCe ....cc.uvievuviiiniiiiiiiieiiieeciieeeiees

Fabio Ratto Trabucco, 11 feticcio del c¢d. semestre bianco
presidenziale nel sistema dei checks and balances italiani...........



ARCHIVIO GIURIDICO Filippo Serafint

Periodico Fondato nel 1863

Pubblicazione trimestrale

Caratteristica dell’Archivio giuridico ¢ stata, sin dall’inizio, quella di essere
visto in Italia e all’estero, come un autorevole e qualificato punto di riferi-
mento sui progressi della dottrina giuridica italiana in una visione che, pur
non rifuggendo dalla specializzazione in sé, ne evita peraltro ogni eccesso.

I Collaboratori sono pregati di inviare i loro contributi via e-mail (scritti in
formato.doc). Ogni lavoro dovra essere corredato di: Nome, Cognome, Qua-
lifica accademica, Indirizzo postale, Indirizzo e-mail, Numero di telefono (&
gradito anche un numero di cellulare). Ogni articolo dovra essere corredato
di un titolo in lingua inglese e un riassunto in lingua italiana e inglese di non
piu di 200 parole specificando: scopo, metodologia, risultati e conclusioni; e
di almeno tre parole chiave in lingua italiana e inglese. Gli articoli, salvo casi
eccezionali non potranno superare le 32 pagine (intendendosi gia impaginate
nel formato della rivista, ovvero circa 16 cartelle in formato A4 corrispon-
denti a 88.000 battute spazi e note inclusi). Le opinioni esposte negli articoli
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